Broads Authority

Standards Committee

Minutes of the meeting held on 8 March 2007

Present:

Mr M Cook (in the Chair)




Mr S Revell






Ms R Varma

In Attendance:
Mr R Haworth – Head of Administration and Committee Services

Mr K R Hounsome – Solicitor

12  
Apologies for absence

Apologies for absence were received from Mr N Hancox and Mr A Mallett.

13
Urgent Item of Business

The Chairman reported that there was one item of urgent business which related to the report issued by the Department for Communities and Local Government concerning Councillor’s involvement in planning decisions. The item was urgent by virtue of the need to appoint two members to a panel to consider the implications of the report in advance of the next meeting of the Committee

14
Minutes


The minutes of the meeting held on 1 December 2006 were confirmed as a correct record and signed by the Chairman.  

With regard to the concerns expressed by two of the independent members about Authority members meeting in a closed session on the morning of Authority meetings the Solicitor reported that he had advised that such sessions were appropriate on the following basis:

“The purpose of the Member Meetings held in the morning of the full Authority meetings is to consider the following:

(a)
Agenda planning for future meetings.

(b)
Discussing other items of interest to members (but not matters on the agenda for the afternoon meeting).

These meetings will not be decision-making except, of course, in deciding agenda items for future meetings.” This wording appeared in the minutes of the Authority’s meeting held on 26 January 2007. 

The Committee noted the current situation and requested that the arrangement be reviewed after a year. 

With regard to the resolution to deliver mandatory training in respect of the revised code of conduct the Solicitor reported that this would be carried out later in the summer and would take account of the new members of the Authority. With regard to the revised declaration and registration of interests form this had been amended but some of the detail would be dependent upon what was included in the amended code of conduct.  Notwithstanding this point it was agreed to circulate it to all members of the Committee, in its current form, to complete as a “trial” run.

15
Declarations of Interest
There were no declarations of interest. 

16
Consultation on Amendments to the Model Code of Conduct for Local Authority members

The meeting considered a report by the Solicitor concerning the consultation paper issued by the Department for Communities and Local Government in respect of its proposals to amend the model code of conduct for local authority members.  A copy of the consultation paper was appended to the report.

The Solicitor advised the Committee that of particular concern to the Authority was the proposal to remove paragraph 10(2) (g) of the current code which currently enabled members to consider matters in relation to the navigation area even though they may themselves be toll payers.  The Solicitor had registered the Authority’s concern with department as set out in a letter dated 5 February which appeared as Appendix 3 to the report. The department was currently giving consideration to the issues raised by the Authority.

The Committee then considered each of the eight questions posed in the consultation paper together with the commentary and recommendations set out in the Solicitors report.  The Solicitor also referred to responses made to the various questions by Mr Mallett.

With regard to question 4 concerning gifts and hospitality the members agreed that whilst they supported the principle behind the proposed change they felt that the £25 threshold should be increased. Furthermore they felt that the model Code would need to clarify whether the new duty  would apply retrospectively and whether it would apply only to gifts and hospitality received by a member in their official capacity. 

Members were also concerned about the proposal in paragraph 1 of the Consultation Paper to delete reference to unlawful discrimination.  This, they felt represented, a dilution of the current position, which they supported. Furthermore the reference in the draft Code to “seriously” prejudice would still allow members to behave in a way which, although not “seriously” prejudiced, was still inappropriate.  If the Code has to be amended, a reference to “significantly” prejudice would be more appropriate.
RESOLVED

To approve the recommendations set out in the Solicitor’s report together with the additions detailed above as the Authority’s response to the consultation on the model code of conduct for local authority members.

(A copy of the response to the Department for Communities and Local Government is attached to these minutes) 

17
The Ken Livingstone Case

The Committee considered a report by the Solicitor which summarised a recent High Court case on the interpretation of the current Code of Conduct and the advice subsequently issued by the Standards Board for England.

RESOLVED

to note the report.

18
Local Government and Public Involvement in Health Bill


The Committee considered a report by the Solicitor which summarised the provisions in the Local Government and Public Involvement in Health Bill which affect the work of the Committee.

RESOLVED

to note the report

19
Date of Next Meeting

It was noted that the next meeting of the Committee was scheduled for 6 June 2007.

20
Urgent Item: Report Issued by the Department for Communities and Local Government Concerning Councillor’s Involvement in Planning Decisions

The Solicitor reported that he had examined the report recently issued by the Department for Communities and Local Government concerning Councillor’s involvement in planning decisions.

Many of the guidelines were not really applicable to the Broads Authority, particularly where they referred to the Cabinet system of local government. However, a number were perhaps occasionally applicable for example with regard to things like training, decisions contrary to officer recommendations (which are probably met already) and early member involvement. 

However he advised that it would be appropriate to set up a small member/ officer group, comprising, possibly  two representatives from each of the Standards and Planning Committees to review the recommendations.  The Group could then make recommendations to the Authority as to whether any change in practice was required. 

RESOLVED

That Mr Cook and Mr Revell be appointed to serve on the group.
21
Exclusion of the Public

RESOLVED

that the public be excluded from the meeting for the following item of business as it involves the likely disclosure of exempt information as defined in paragraph 1   of Part 1 of Schedule 12A to the Local Government Act 1972 as amended.

22
Exempt Minute of the Meeting held on 1 December 2006


The exempt minute of the meeting held on 1 December 2006 was confirmed as a correct record and signed by the Chairman. 

The meeting concluded at 3.35pm

Chairman

APPENDIX

CONSULTATION ON AMENDMENTS TO THE MODEL CODE OF CONDUCT 

FOR LOCAL AUTHORITY MEMBERS

Response of Broads Authority

A.
Comments on the specific questions raised in the Consultation Paper
Q1.  Does the proposed text on the disclosure of confidential information strike an appropriate balance between the need to treat certain information as confidential, but to allow some information to be made public in defined circumstances when to do so would be in the public interest?


The Authority considers that the proposed change is logical and strikes the right 
balance.  

Q2.  Subject to powers being available to us to refer in the code to actions by members in their private capacity beyond actions which are directly relevant to the office of the member, is the proposed text which limits the proscription of activities in a member’s private capacity to those activities which have already been found to be unlawful by the courts, appropriate?

The Authority considers that if a criminal conviction is to be the trigger for a possible breach of the Code much will turn on the circumstances.  For example, certain traffic offences would be viewed very differently from the cases cited above of shoplifting and drunken driving.  Plainly the Code should not impinge unreasonably on a member’s private life but electors need to have confidence in their elected representatives.  If that confidence is lost no doubt the member will pay the price at the next election but that could be 3 or 4 years away.  A similar position would apply to the appointed members where reviews take place at regular intervals.

Q3.  Is the Code of Recommended Practice on Local Authority Publicity serving a useful purpose?  If the Publicity Code is abolished, do consultees think some or all of its provisions should be promulgated in a different way, eg via guidance issued by local government representative bodies, or should authorities be left to make their own decisions in this area without any central guidance?  Should authorities not currently subject to the Publicity Code be required to follow it, or should the current position with regard to them be maintained?

The Code does not currently apply to the Broads Authority or National Park Authorities and, as a result, it is difficult for the Authority to comment on the first two parts to this question.  As to the final part, the non-party political nature of the Authority means that, in the Authority’s view, it would not be appropriate for the Code to be applied to it.  Further, there is no evidence which, to the Authority’s knowledge, supports a different view.

Q4.  Does the proposed text with regard to gifts and hospitality adequately combine the need for transparency as well as proportionality in making public information with regard to personal interests?

The Authority supports the principle behind the proposed change.  However: -

(a)
It believes that the £25 threshold should be increased.

(b)
The model Code will need to clarify whether:

(i)
The new duty will apply retrospectively.

(ii)
It applies only to gifts and hospitality received by a member in their official capacity. 
Q5.  Does the proposed text relating to friends, family and those with a close personal association adequately cover the breadth of relationships which ought to be covered, to identify the most likely people who might benefit from decisions made by a member, including family, friends, business associates and personal acquaintances?

The Authority considers that the extended terms are logical and reasonable but will require further advice on interpretation from the Standards Board.  The Code thus becomes more prescriptive and complicated in its attempt to be more all embracing.

Q6.  Would it be appropriate for new exceptions to be included in the text as additions to the list of items which are not to be regarded as prejudicial?

Only the issue of indemnity applies to the Authority and no problems have arisen in the past.  However, any doubt which might exist is removed by this exception which is accordingly welcomed.  In addition, and most importantly, however, the removal from the list of two current exceptions is of concern to the Authority, and this is addressed in section B of this response. 

Q7.  Is the proposed text relaxing the rules to allow increased representation at meetings, including where members attend to make representations, answer questions, or give evidence, appropriate?

The Authority believes that this is an important change in the revised Code and will allow limited participation for members who would otherwise be debarred and is to be welcomed.  However, clarification is still required on whether an interest of the type referred to in para 9(2)(a)(i) and (ii) of the draft Code is necessarily a prejudicial interest.
Q8.  Is there a better, more user-friendly way of ensuring the text is gender-neutral, for example, would consultees consider that amending the wording to say ‘you’ instead of ‘he or she’ to ‘him or her’ would result in a clearer and more accessible code for members?

The Authority endorses the comments already made by its Monitoring Officer on this question.  For ease of reference they are: -
“With respect, the suggestion in the consultation paper of using ‘he or she’ is cumbersome and little improvement on the current wording, and I know is disliked by many of those who feel strongly on this issue.  The better solution is to eliminate this wording altogether as, in fact, I did when drafting the local code for the Broads Authority, and Norfolk County Council, in 2001.  A copy of the Authority’s code is now attached so that you and the Standards Board can see how easily this can be done.  In a couple of places I cheated by using ‘their’ and ‘themselves’ but the meaning is clear even if the grammar is not absolutely perfect.  Indeed, I’m sure with some more thought it would be possible to eliminate even these references.

I am writing to you both now in anticipation that it will give those drafting the new Code more time to consider this point in advance of its finalisation.”

B.
Comments on Paragraph 21 of the Consultation Paper

The Authority has endorsed all the comments and concerns raised in my letter of 


5 February 2007 regarding the proposal to amend the list of interests which may not 
be regarded as prejudicial.

C.
Other Issues arising from the Consultation Paper

The Authority has the following additional comments: -

(i)
It welcomes the intentions to refer, in the definition of a personal interest, to 
persons with whom a member has a close personal association.  It is, 
however, important that the Standards Board provide clear and early advice 
on exactly what this means.

(ii)
It is unclear why a member who “ought reasonably to be aware” of an interest 
held by a friend etc but does not, in fact, know of it should be in breach of the 
code.  How can a member who does not know of the interest possibly be 
influenced by it?


(iii)
It is not clear what is meant by lobbying group, and either a definition must be 

provided in the revised Code or the Standards Board provide appropriate 


advice.

(iv)
It is concerned about the proposal in paragraph 1 of the Consultation Paper in respect of unlawful discrimination.  This represents a dilution of the current position with which the Authority is unhappy.  In addition, the reference in the draft Code to “seriously” prejudice would still allow members to behave in a way which, although not “seriously” prejudiced, was still inappropriate.  If the Code has to be amended, a reference to “significantly” prejudice would be more appropriate.

Broads Authority

9 March 2007
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